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RULES  AND  REGULATIONS 


Title  17^ — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  12— RULES  RELATING  TO 
REPARATION  PROCEEDINGS 

Procedures  for  Prehearing  Conferences  and 
Hearings 

On  January  27,  1976,  the  Commodity 
Futures  Trading  Commission  adopted  as 
Part  12  of  Title  17  of  the  Code  of  Federal 
Regulations  its  Rules  Relating  to  Repara¬ 
tion  Proceedings,  designed  to  implement 
the  reparation  provisions  of  Section  14  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
18.  (41  FR  3994).  Based  on  experience 
since  that  time  the  Commission  has  de¬ 
termined  that  the  rules  should  be 
amended  In  various  respects.  Procedures 
for  conducting  prehearing  conferences 
(17  CFR  12.61)  and  for  consolidation  of 
two  or  more  reparation  proceedings  (17 
CFR  12.72)  are  being  clarified,  and  a  new 
section  (17  CFR  12.67)  dealing  with  sum¬ 
mary  disposition  of  proceedings,  is  being 
added. 

The  parties  to  a  reparation  proceeding 
are  often  located  in  different  parts  of 
the  coimtry.  In  order  to  conserve  time 
and  expense,  the  Commission’s  Adminis¬ 
trative  Law  Judges  have  found  it  useful 
on  some  xx;casions,  particularly  when  the 
procedural  matters  involved  are  rela¬ 
tively  simple,  to  conduct  prehearing  con¬ 
ferences  by  telephone  conference  call, 
rather  than  requiring  some  of  the  parties, 
and  generally  the  Administrative  Law 
Judge  as  well,  to  travel  a  considerable 
distance  to  attend  such  a  conference  in 
person.  This  practice  is  being  formalized 
by  adding  language  to  §  12.61(a)  of  the 
rules  to  provide  that  the  conferences 
may  be  held  either  in  person  or  by  tele¬ 
phone.  In  addition,  clarifying  language 
is  being  added  to  §  12.61(a)  to  the  effect 
that  the  Administrative  Law  Judge  may 
direct  that  a  conference  be  held  at  any 
time  after  institution  of  a  formal  ad¬ 
judicatory  proceeding. 

In  some  instances  numerous  repara¬ 
tion  complaints  have  been  filed  against 
the  same  registrant  arising  out  of  es¬ 
sentially  the  same  situation.  Section  12.72 
(a)  of  the  Commission’s  rules  presently 
provide  that  the  Chief  Administrative 
Law  Judge  may  direct  such  proceedings 
be  consolidated  upon  application  of  any 
party  or  the  Commission.  For  ease  of  ad¬ 
ministration,  the  rule  is  being  amended 
to  provide  that  not  only  may  the  Com¬ 
mission  so  direct,  but  that  the  Chief  Ad¬ 
ministrative  Law  Judge  may  order  con¬ 
solidation  on  his  own  motion.  Under  al¬ 
ready  existing  rules,  any  party  may  se^ 
Interlocutory  review  of  a  consolidation 
order  Issued  by  the  Judge  (see  §  12.72 
(a)). 

The  Commission’s  current  rules  do  not 
explicitly  provide  for  sxunmary  disix)6i- 
tion.  However,  the-  Commission  believes 
that  a  summary  procedure  should  be 
available  to  handle  situations  in  which 
the  parties  should  not  be  put  to  a  full 
oral  Clearing  because  there  is  no  dispute 
as  to  material  facts  and  one  party  ap¬ 
pears  to  be  enttUed  to  a  decision  in  his 
favor  as  a  matter  of  law.  A  new  §  12.67 


of  the  Commission’s  rules  will  accom¬ 
plish  this. 

Pursuant  to  I  12.67,  any  party  may  file 
a  motion  for  summary  disposition,  gen¬ 
erally  at  or  before  the  prehearing  con¬ 
ference,  although  the  Administrative 
Law  Judge,  in  his  discretion,  may  permit 
the  motion  to  be  filed  at  a  later  time 
(§  12.67(a)),  The  Administrative  Law 
Judge  may  also  upon  his  own  motion 
direct  the  parties  to  submit  papers  in 
support  of  and  in  opposition  to  summary 
disposition  in  situations  where  he  be¬ 
lieves  there  may  be  no  real  factual  issues 
involved  and  the  matter  should  be  dis¬ 
posed  of  on  the  basis  of  legal  issues  alone 
(ft  12.67(e)). 

Section  12.67(b)  sets  forth  what 
papers  must  be  submitted  in  support  of 
or  in  opposition  to  a  motion  for  summary 
judgment.  ’The  moving  party  must  sub¬ 
mit  a  statement  of  material  facts  which, 
together  with  the  papers  appended 
thereto,  will  assist  the  Administrative 
Law  Judge  in  determining  whether  there 
are  any  disputed  facts  for  which  a  hear¬ 
ing  is  required.  That  document  must  list 
all  facts  necessary  to  resolution  of  the  is¬ 
sues  in  the  complaint,  togeUier  with  a 
statement  that  there  is  no  genuine  issue 
as  to  any  of  these  facts.  Each  fact  in  the 
statement  must  be  supported  by  an  ad¬ 
mission,  stipulation  or  pleading  of  the 
opposing  party  or  by  depositions,  affi¬ 
davits  or  other  verified  statements. 

Under  most  circumstances,  when  such 
a  statement  of  material  facts  has  been 
submitted,  the  opposing  party  will  be 
required  to  submit  a  responsive  docu¬ 
ment  within  twenty  days.  That  docu¬ 
ment  will  also  be  required  to  be  sup¬ 
ported  by  affidavits  and  other  papers 
(5  12.67  (a)  and  (b)).  If  the  wposing 
party  agrees  that  there  is  no  dispute  as 
to  material  facts,  he  may  countermove 
for  summary  disposition:  if  he  contends 
there  are  genuine  issues  which  must  be 
litigated,  he  should  submit  a  document 
specifying  the  facts  that  he  contends  are 
in  dispute.  The  disputed  facts  must  be 
material  and  relevant  to  the  issues  in  the 
complaint  and  must  reflect  genuine  sub¬ 
stantive  disagreements  between  the 
parties. 

The  Administrative  Law  Judge,  in  his 
discretion,  however,  may  dispense  with 
the  requirements  of  responsive  papers  if 
it  appears  unnecessary,  impractical,  or 
otherwise  undesirable  in  a  particular 
case.  For  example,  in  certain  cases  he 
might  determine  that  the  matter  should 
instead  be  explored  orally  in  a  prehear¬ 
ing  conference. 

With  the  statement  of  material  facts, 
each  party  may,  if  he  wishes,  submit  a 
brief  of  legal  points  and  authorities  in 
support  of  his  position  (§  12.67(b) ) .  Oral 
argument  will  be  held  In  the  discretion 
of  the  Administrative  Lew  Judge  (§  12.67 
(d)). 

The  Administrative  Law  Judge  will 
grant  summary  disposition  if,  cm  the 
record  before  him  (Including  the  plead¬ 
ings,  affidavits,  admissions,  stipulations, 
depositicms  and  matters  of  official 
notice),  he  determines  that  there  is  no 
genuine  issue  as  to  any  material  fact, 
there  is  no  need  to  develop  further  facts 
for  the  record,  and  one  party  is  en¬ 


titled  to  decision  as  a  matter  of  law.  If  a 
motion  for  summary  disposition  is 
denied,  it  is  subject  to  interlocutorj’  ap¬ 
peal  to  the  Commission  only  upon  certi- 
cation  by  the  Administrative  Law  Judge 
(§  12.47);  if  the  order  is  granted.  Com¬ 
mission  review  may  be  sought  as  with 
any  initial  decision  of  the  Administrative 
Law  Judge.  (§  12.101) 

The  Commission  hereby  amends  Part 
12  of  Chapter  17  of  the  Code  of  Federal 
Regulations  so  that  the  specified  sections 
read  as  follows: 

(Pub.  L.  93-463,  Sec.  101,  106,  88  Stat.  1391, 
1393  (7  U.S.C.  2a(ll).18)) 

Subpart  E — Prehearing  Conferences; 

Discovery  and  Summary  Disposition 

1.  Section  12.61  is  revised  as  follows: 

§  12.61  Conferenreti;  procedural  mat¬ 
ters. 

(а)  At  any  time  after  institution  of  a 
formal  adjudicatory  proceeding  as  pro¬ 
vided  in  §  12.31  the  Administrative  Law 
Judge  may  direct  that  one  or  more  con¬ 
ferences  be  held,  in  person  or  by  tele¬ 
phone,  for  the  purposes  of : 

(1)  Clarifying  issues; 

(2)  Examining  the  possibility  of  ob¬ 
taining  stipulations,  admissions  of  fact 
and  of  authenticity  of  contents  of 
documents; 

(3)  Determining  matters  of  which  offi¬ 
cial  notice  may  be  taken; 

(4)  Discussing  amendments  to  plead¬ 
ings; 

(5)  Limiting  the  number  of  witnesses: 
or 

(б)  Promoting  a  fair  and  expeditious 
hearing. 

At  or  following  the  conclusion  of  a  pre- 
hearing  conference,  the  Administrative 
Law  Judge  shall  serve  a  prehearing 
memorandum  containing  agreements 
reached  and  any  procedural  determina¬ 
tions  made  by  him  unless  the  confer¬ 
ence  shall  have  been  recorded  and  tran¬ 
scribed  In  written  form  and  a  copy  of 
the  transcript  has  been  made  available 
to  each  party. 

2.  A  new  §  12.67  is  added  to  read  as 
follows; 

§  12.67  Summury  (li!>po>ition. 

(a)  Filing  of  motions,  answers.  Any 
party  who  believes  that  there  is  no  gen¬ 
uine  issue  of  material  fact  to  be  deter¬ 
mined  and  that  he  is  entitled  to  a  deci¬ 
sion  as  a  matter  of  law  may  move  for  a 
summary  disposition  in  his  favor  of  all 
or  any  part  of  the  proceeding.  Such  mo- 
tlcMi  shall  be  filed  at  or  before  the  first 
pr^earing  conference  or  at  such  later 
time  as  may  be  allowed  by  the  Adminis¬ 
trative  Law  Judge.  Any  adverse  party, 
within  20  days  after  service  of  the  mo¬ 
tion,  may  serve  opposing  papers  or  may 
countermove  for  summary  disposition. 

(b)  Supporting  papers.  A  motion  for 
siunmary  disposition  shall  include  a 
statement  of  material  facts  as  to  which 
the  moving  party  contends  there  Is  no 
genuine  Issue,  supported  by  the  plead¬ 
ings,  and  by  affidavits,  other  verified 
stat^ents,  admissions,  stlpulatlcms,  and 
depositions.  TTie  motion  may  also  be  sup¬ 
ported  by  briefs  containing  points  and 
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authorities  in  support  of  the  contention 
of  the  party  making  the  motion.  When  a 
motion  Is  made  and  supported  as  pro¬ 
vided  In  this  section,  unless  otherwise 
ordered  by  the  Administrative  Law 
Judge,  an  adverse  party  may  not  rest 
upon  the  mere  allegaticms,  but  shall 
serve  and  file  in  response  a  statement 
setting  for^  those  material  facts  as  to 
which  he  contends  a  genuine  Issue  ex¬ 
ists,  supported  by  affidavits  or  otherwise. 
He  may  also  submit  a  brief  of  points  and 
authorities. 

(c)  Oral  argument.  Oral  argument 
may  be  granted  at  the  discretion  of  the 
Administrative  Law  Judge. 

(d)  Summary  disposition  upon  the 
motion  of  the  Administrative  Law  Judge. 
If  the  Administrative  Law  Judge  believes 
that  there  may  be  no  genuine  Issue  of 
material  fact  to  be  determined  and  that 
one  of  the  parties  may  be  entitled  to  a 
decision  as  a  matter  of  law,  he  may  di¬ 
rect  the  parties  to  submit  papers  in  sup¬ 
port  of  and  in  opposition  to  summary 
disposition,  and  may  hear  oral  argiunent, 
sulMtantially  as  provided  In  paragraphs 

(a) ,  (b) .  and  (c)  of  this  section. 

(e)  Ruling  on  summary  disposition. 
The  Administrative  Law  Judge  shall 
grant  summary  disposition  if  the  undis¬ 
puted  pleaded  facts,  affidavits,  other  ver¬ 
ified  statements,  admissions,  stipula¬ 
tions,  and  depositions,  and  matters  of 
official  notice  show  that  (1)  there  is  no 
genuine  issue  as  to  any  material  fact, 
(2)  there  is  no  necessity  that  further 
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facts  be  develwed  in  the  recM^.  and 
(3)  a  party  is  entitled  to  a  decision  as  a 
matter  of  law. 

(f )  Review  of  ruling;  appeal.  An  order 
denying  a  motion  for  summary  disposi¬ 
tion  is  subject  to  interlocutory  review  un¬ 
der  the  provisions  of  §  12.47  on  the  same 
terms  as  a  ruling  on  any  other  motion. 
An  order  granting  summary  disposition 
may  be  reviewed  by  the  Commission,  in 
its  discretion,  in  accordance  with  the 
provisions  of  S  12.101  relating  to  appeals 
of  initial  decisions. 

Subpart  F — Hearings 

3.  Section  12.72  is  revised  to  read  as 
follows: 

§  12,72  Con!«ulidalion«. 

(a)  Where  two  or  more  reparation 
proceedings  are  based  upon  complaints 
alleging  substantially  similar  activities 
by  a  respondent  affecting  the  several 
complainants,  the  Chief  Administrative 
Law  Judge,  upon  appllcatlcm  of  any 
party  to  any  of  the  proceedings,  upon  di¬ 
rection  by  the  Commission,  or  upon  his 
own  motion,  may  join  those  proceedings 
for  hearing  of  any  or  all  the  matters  in 
issue  or  may  consolidate  those  pro¬ 
ceedings. 

(b)  Where  joinder  or  consolidation 
has  been  ordered,  the  Administrative 
Law  Judge  may  make  such  rulings  con¬ 
cerning  the  conduct  of  the  proceedings 
as  may  be  necessary  to  avoid  unneces¬ 
sary  costs  or  delay  or  prejudice  to  the 
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participants  to  the  reparation  proceed¬ 
ings. 

(c)  Any  party  to  a  reparation  pro¬ 
ceeding  which  is  consolidated  pursuant 
to  this  section  may  seek  interlocutory 
review  by  the  Conunisslon  of  the  order 
of  consolidation  in  accordance  with  the 
procedure  set  forth  in  §  12.47(b). 

(Pub.  L.  93-463,  Secs.  101,  106.  88  SUt.  1391. 
1393  (7  C.S.C.  2a(ll),  18).) 

The  foregoing  rules  shall  be  effective 
immediately.  The  Commission  finds  that 
the  amendments  relate  solely  to  agency 
practice  and  procedure  and  that  the 
public  procedures  and  publication  prior 
to  the  effective  date  of  the  rules,  in  ac¬ 
cordance  with  the  Administrative  Pro¬ 
cedure  Act,  as  codified,  5  U.S.C.  553,  are 
not  required.  However,  the  Commission 
encourages  interested  persons  to  submit 
written  comments,  objections,  or  sugges¬ 
tions  for  changes  with  respect  to  both 
the  new  amendments  and  other  rules 
contained  in  Part  12.  Comments  should 
be  addressed  to:  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
N.W.,  Washington.  D.C.  20581. 

Issued  in  Washington,  D.C.,  on  March 
18.  1977. 

By  the  Commission. 

Wn.LiAM  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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